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“QOpinion:

b the scalp with apparently some symptons
2 of intra-cranial discomfort, and is recov-
ering from a contusion and what appears
8 to have been a simple fracture of the right
4 transverse process of the 3rd lumbar verte-
bra.

2 “I think the radiographic findings would

nossibly a little weakness in the back still,
particularly if he has to do much bending
and lifting. T think such symptoms possi-
bly may persist for several months still and
will partially disable him. Ultimately 1
believe he should make a satisfactory re-
covery.”

3
A,

This is all clearly rclevant and does tend
! to make more understandable the hasis of
5 that part of the report designated “Phys-
ical Examination” which the appellant had
already put before the jury. It enabled
the latter to appraise that in the Light of
the circumstances under which the doctor
reached his conclusions as to the physical
condition of the plaintiff and to perceive
the significance of those conclusions in re-
lation to any impairment of the plaintiff’s
K- hezlth and ability to perform reumurera-
1 tive work because of the injuries he re-
ceived in the collision,

Affirmed.
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{. Insurrectlon and seditlon ¢=2

The Espionage Act implies that there
are some kinds of information “relating to
the national defense” which must not be
given even to an ally, no matter how in-
nocent, or even commendable, purposc of
3 sender may be. 50 U.S.C.A. § 32,

2. Insurrection and sedition ¢=2
Under Espionage Act, it is lawful to
transmit any information about weapons

oo

“I believe this man has recovered from
what appears to have heen a contusion of

account for the persistence of his com-
plaints and I think in all probabilitics this
is the cause of moderate discomfort and
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and munitions of war which the services
themselves made public, as well as infornia-
tion which services have never thought it

necessary to withhold. 50 U.S.C.A. § 32.

3. Insurrection and sedition G2

Under Espionage Act prohibiting dis-
semination of “information relating to the
national defense”, quoted phrase does not
include information which comes  from
sources lawfully accessible to everybody,
and hence German-born American citizen
who was engaged in collecting all available
information ahout American production of
airplanes, so that Germany should be ad-
vised of American defense in event of war,
could not be convicted of violating the
Espionage Act. 50 U.S.CA. §§ 32, 34.

Nee Words  and Pertanent
Edition, for all other definitions of
“Information Relating to the National
Defense”.

Phrases,

4. Insurrection and sedition &=2

Under Tspionage Act, whatever was
lawful to broadeast throughout the United
States was lawful to send abroad, 50 U.S.
CA. § 32

5. Insurrection and sedition =2

Accused who conveyed to Germany
information which came from sources law-
fully accessible to anyone in the United
States could not be convicted of violating
the Espionage Act because in his letters
and in his talks accused misled his corre-
spondents as to his motive in asking for
information, since, whatever wrong was
done to his correspondents, his motive did
not make the spread of information crim-
inal which it would not have been criminal
to spread if he had got it fairly. 50 U.S.
CA. § 32

6. Insurvection and sedition &2

Accused, who conveyed to Germany
information which came from sources law-
fully accessible to anyone in the United
States, could not be convicted of violating
the Espionage Act becausc accused did not
transmit information as he got it but com-
pressed it into convenient form, since the
act is aimed at substance of proscribed in-
formation, not at act of making it more
readily available for use. 50 US.CA. §
32,

7. Consplracy ¢=47

Evidence sustained conviction of con-
spiracy to violate statute which makes it
a crime not to register with the Secretary
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of State if one is acting as an agent of a
forcign government, Cr.Code § 37, 18
U.S.CA. § 88; 22 US.CA. § 233,

Arnpeal from District Court of the Unit-
ed States for the Eastern District of New
York.

Edmund Carl Iicine was convicted in
the District Court upon an indictment in
two counts; the first, charging the de-
fendant and others (under § 88 of Title 18,
U.S.C.A.), with a conspiracy to violate §
233 of Title 22, U.S.C.A.; and the second,
charging them (under § 34 of Title 50,
U.S.C.A)), with a conspiracy to violate §
32 of Title 50, U.S.C.A., and he appeals.

Affirmed in part and reversed in part.

George Gordon Battle, of New York
City, for appellant.

Vine . Smith, of Brooklyn, N. Y., for
the appellee.

Before 1. ITAND,
FRANK, Circuit Judges.

CHASE, and

L. ITAND, Circuit Judge.

Heine was indicted with thirty-two other
defendants, under an indictment in two
counts, The first count (under § 88 of
Title 18, U.S.C.A.), was for a conspiracy
to violate § 233 of Title 22, U.S.CA.:
which makes it a crime not to register with
the Scerctary of State, if one is acting as
an agent for a foreign government. The
sccond count under § 3+ of Title 50, U.S.
C.A., was for a conspirucy 10 violate § 32
of that title, the relevant language of which
is set forth in the margin®  The most im-
portant pomt raised upon this appeal, and
the only one which we iind it necessary to
discuss, is the sufficiency of the evidence to
sustain a verdict.  We will consider the
two counts in inverse order, for the sccond
is much the morce important; especially as
the defendant has already served the term
for which he was sentenced under the first.

Heine was a native-born German, fifty
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years old at the time of the trial (Novem-
ber and December, 1941), who came to this
country in June, 1914, Although he had
had some business experience, his first job
in the United States was as a mechanic in
the Packard Motorcar Company in Detrott,
where he lived with his brother. In Jan-
uary, 1918, he went into the employ of the
Ford Motor Company, and was sent to the
West Indies in 1919. Upon his return in
1920, the company sent him to South
America, where he worked in Brazil, Ar-
gentine, Uruguay and other countries. He
was naturalized in 1920, was married in
January, 1922; and in August, 1922, re-
turned to this country. Later he went to
England, and after that to Italy, the Bal-
kans, and Barcelona. He came back again
to this country in 1925; but on January 1,
1926, he was sent to Berlin as assistant
manager of the Ford assembly plant, and in
August, 1928, he became a manager of the
business. Late in 1930 or early in 1931, he
went to Cologne to superintend a new
manufacturing plant which had been built
there. In 1935 he returned to Detroit, and
in May of that year he left the Ford Com-
pany for good, and took a position with the
Chrysler Corporation, for which he worked
in Spain, Portugal and North Africa.

In 1938 and 1939 a German automobile
corporation, known as the Volkswagen-
werke, suggested that a position might be
open to him; but this he was unwilling,
however, to consider, because, as he swore,
the American consul at Munich told him
that he must go home, if he wished to keep
his citizenship. Whatever the reason, he
did return to the United States in May,
1940, with authoruy from the Volkswagen-
werke to recover some deposits paid to
local companies which they had received
upon contracts that the companies had
abandoned. The Volkswagenwerke also
asked him to find out what he could about
the automobile and aviation industries in
this country. A few wecks aiter his return
he began to send back reports about the
aviation industry which constitute the

* o8 32, Unlawfully disclosing informa-
tion affecting national defense.  Whoeover,
with intent or reason to belicve that it is
to be used to the injury of the United
States or to the advuntage of a foreign
nuation, communiecates, delivers, or trans-
mity, or attempts to, or aidy or induces an-
other to, communicute, deliver, or transinit,
to any foreign government, or to any fac-
tion or party or military or naval force
within u foreign country, whether recog-

X
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nized or unrecognized by the United States,
or to any representative, oflicer, agent, em-
ployce, subject, or citizen thereof, either
directly or indirectly, any document, writ-
ing, code book, signal book, sketch, photo-
graph, photographic negative, blue print,
plan, map, model, note, instrument, appli-
ance, or information relating to the nation-
al defense, shall be punished by imprison-
ment for not more than twenty years.”
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i gravamen of the charge against  him. nation” Whep the Lill left the Iouse it
i These he continued to send until August, did nnt have the second clause; and it does
‘;'; 1940, and perhaps later, though not after not appear at what stage iv was amended
3 December 7, 1941, At the direction of the Ly adding the alternative, which preatly en-
':,; Volkswagenwerke he did 1ot send these  larged its scape; for while it is trae that

direct, but posted them o acklresses in New it g soriewhat hard (o imagine instances
York and Lima, Peru, [rom which they  in which anyone woull be likely to transmit
were to be forwarded to Germany.  The  information “relating to the national de-
evidence permitted the jury to find that fense,” which would be injurious to the
this course was surreptitiously adopted in  United States, and ye( not advantageous to
order to escape detection, a foreign power, it is possible to think of
The information which Heine collected many cases where information might be
was from various sources: ordinary maga- advantageous to another povcr, and yet not
zines, books and newspapers;  technical injurious to the Umtg(l Stutc:}. The section
i catalogues, handbooks and journals; cor- as enacted necessarily imp]lcs that‘there
4 respondence with airplane manufacturers; are some kinds of information “relating to
consultation with one, Aldrich, who was the national defense” which must not be
already familiar with the industry; talks given to a friendly power, not even to an
with one or two employees in airplanc fac- ally, no matter how innocent, or even com-
tories; exhibits, and talks with attendants, mendable, the purpose of the sender may
at the World’s Fair in New York in the be. Obviously, so drastic a repression of
summer of 1940. This material he con- the free exchange of information it is wise
densed and arranged in his reports, so as  <arefully to scrutinize, lest extravagant and
to disclose iu compressed form the kinds absurd consequences result,
and numbers of the planes—military and It seems plain that (lie section cannot
commercial—which were being produced cover information about alj those activities
and which it was proposed to produce; the which become tributary tc “the national de-
location and capacity of the factories; the fense” in time of war; for in modern war
number of their employees; and everything  there are none which do not. The amount
else, of which he could get hold, that would of iron smclicd, of stee] forged, of parts
contribute to as full a conspectus as POSSi- fabricated; the number of arable acres,
ble of the airplane industry. £ All of this their average yield; engineering schools,
information came from source? that were scientific schools, medjcn] schools, their
lawfully accessible to anyone who was will- staffs, their students, their cnrrienlums,
ing to take the pains to find, sift and collate their laboratorics; metal deposits; techni-
«t; mo public authorities, naval, military ¢, publications of 2l kinds; such non-
or other, had ordered, or indced suggested, technical publications as disclose the pacific
that the manufacturers of airplanes—even o belligerent temper of the people, or their
including those made for the services— discontent with the government: every
should withhold any facts whicl they were part in short of the national cconomy and
personally willing to give outy The ques- everything tending to disclose the national
tion which the second count raiscs is mind are important in time of war, and
whether § 32 of Title 30, U.S.CA. covers will then “relate to the national defense.”
such sictivitics as we have described., If the words mean that, it wonld be crim-
[11 The evideuce as a whole supported ir}gl to send to a stlbjc;t of Britain or ts a
a finding that Heine wasg engaged in col- Citizen of France g rallwqy map, a list of
lecting all available information about our merchant ships, a description of autonmobile
production of airplanes, so that the Reich assembly techmque,. an account of the latest
should be advised of our defense in the discoverics in antisepsis, or in plant or
event of war. That would not however animal breeding, or cven a work upon mod-
serve, unless § 32 would have equally con- ern physics, provided only the sender had
demned what he did, if he had sent his re- reason to believe that the information
ports to a friendly power in a time of un- might reach the government, and be help-
threatened peace. This follows from the ful to it in any of its activitics. Nor would
fact thal the section tovers, not only infor- this become toleralile, though we limited
mation intended to be used “to the injury the phrase to what would be advantageous "
of the United States,” but that intended to to those countrics in their own national
be used “to the advantage of a foreign dafense, because that is as ali-cmbracing as
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our own. Such an assertion of national the House at least had in mind when the

isolationism is certainly not to be imputed
to Congress.

2, 34:\ less impossible interpretation
would o coufine the clause to informa-
tion about things adapted only for the na-
tional defense, and things of ambiguous
use which have been already collected, or
prepared, for the supply of the armed serv-
ices. Nhe first would include airplanes,
canfion, small arms and munitions of war,
warships, forts, and the like: the seeond,
coul, food, clothing or other supplics ac-
cumulated for the army and navy. In that
interpretation the clause would cover those
military planes, though made by private
companies, whicli 1Teine’s reporis included.
Even so, there might be donubt whether tlie
judee’s charge to the jury shou!dl not have
distinguished  between military and com-
mercial planes; but we need not consider
that question because we think that it was
fawful for him to include in formation about
both kinds of planes. As declared in Gorin
v. United States, 312 U.S. 19, 23, 61 S.Ct.
19, 85 LEJ. 488, and as the judge hin-
self charged, if is obviously lawiul to trans-

mit gry information apout weapons and
mugitions of war which the services hadg
themselves madc public; and 11 that be
T VES madc pul

true ; ¢ o _warrant for making a
disrinction between suen i formaric
ifTormation which the 3erv TS have -
. =TT
There can, for example, be no rational dif-
ference between information about a fac-
tory which is turning out bombers, and to
which the army allows access to all comers,
and mformation about the same bombers,
contiined in an official report, or procured
by a magazine through interviews with of-
ficers, The services must be trusted to de-
termine what information may be broad-
Cast without prejudice to the “national de-
fense,” and their consent to its dissemina-
tion is as much evidenced by what they do
not scek to suppress, as by what they utter.
Certainly it cannot be unlawful to spread
such information within the United States;
and, if so, it would be to the last degree
fatuous to forbid its transmission to the
citizens of a friendly foreign po\ver.q -
formation relating to the national defemde,”
whatever else it means, cannot therefore
include that kind of information, and so far
as Heinc’s reports contained it, they were
not within the section)
[4-6] There is i ependently reason to
suppose that this was the meaning which

bill was before it during the First War—
917. It is true that the debatos on the
floor of hoth Hauses da not tell yiuch, buy
at the hearings before the Judigiary Com-
mittee a number of the witnesses expressed
concern at the possible suppression of in-
formation as the bil read c¢ven before its
scope had bica enlarged by the amendment.
Possibly it was to allay these fears that
the Committee, in reporting to the House,
used the following words in connection
with § 4 as it then was: “This section of
the bill has heen carefully and patiently
considered by the Commitice. The Com-
mittec realizes that the section as recom-
mended gives the President broad power,
but it must be admitted by all patriotic per-
sons anxious for the success of our armies
in times like these through which we are
now going, it is important that the Com-
mander-in-Chicf shall have authority to
brevent the publication of national defense
secrets which wonld he useful (o the enemy,
and, therefore, harmful to the United
States.”  Section 4, about which this lan-

guage wus used, gave the President power -

to declare a national emergency, and to
“prohibit the publication or communication
of * * & any information relating to
the national defense which in his judgment
is of such a character that it is, or might
be, useful to the eriecmy.” It is most un-
likely that the words in § 4 had a meaning
different from the same words then in § 2
of the bill, and now in § 32 of Title 50.
At least the Judiciary Committee of the
House supposed that the act was directed
at “secrets.” It is not necessary for us to
go so far; and in any event “secrets” is an
equivecal word  whose definition might
prove treacherous. Tt is enough in the case
at bar to hold, as we do, that whatever it
was lawful to broadcast throughout the
country it was lawful to send abroad; and
that it was lawful to prepare and publish
domestically all that Ieine put in his re-
ports. We do not forget that there was
evidence that in his letters and in his talks
he misled his correspondents as to his mo-
tive in asking for information; but that is
not relevant to the second count, What-
ever the wrong done to his correspondents,
that motive did not make the spread of in-
formation criminal, which it would not
have been criminal to spread, if he had
got 1t fairly, Nor did it make a difference
that Heine did not transmit to the Volks-
wagenwerke the information as ho got it;
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but combed it out, arranged it and com-

pressed it into convenient form. The sec-

tion is aimed at the substance of the pro-

seribed information, not at the act of mak-
ing it more readily available for use.

Gorin v. United States, supra (312 U.S,
19, 61 S.Ct. 429, 85 L. .Ed. 488), conteins
nothing to the contrary of what we are
holding. Tt ds true that the court (312
US. 28 61 S.Cu 434) there accepted
the following definition of the phrase,
“relating to the national defense” taken

from the prosecution’s bricf: *a gencrie

concept of broad connotations, referring
to the military and naval establishments
and the related activities of national
preparedness.” The words, “rclated ac-
tivities of national preparedness,” do in-
deed create a penumbra of some uncertain-
ty; but it cannot comprise such informa-
tion as is here in question, as appears from
what immediately preceded the language
we have quoted: “Where therc is no oc-
casion for secrecy, as with reporis relating
to national defense, published by authority
of Congress or the military departents,
there can, of course, in ali likelihnod he no
reasenable intent to give an advantage to
a foreign government.” Obviously, this
could not mean that it may not be to the
advantage of a foreign government to have
possession of such information; it can
only mecan that, when the information has
once been made public, and has thus be-
come available in one way or another to
ary forcign government, the “advantage”
intended by the scction cannot reside in
facilitating its use by condensing and ar-
ranging it.

7] As to the first count, in spite of the
absence of any direct evidence showing
the connection of the Volkswagenwerke
with the Reich, there was ample in Heine’s
history and conduct to support a verdict
based upon the finding that he was acting as
an agent for the Reich, and the jury was of
course not bound to accept his own ex-
planation.  The Volkswagcuwerke had
never made airplanes; and, so far as ap-
pears, they did not propose to make mili-
tery plancs anyway. Why should they
wish accounts of the industry in this coun-
try as complete as possible? What good
would it do them to learn the amount of
our production, all of which at the timne
was for our own use? Morcover, although
it is true that in the summer of 1940, war
was 1ot imminent, everyone knew that it
151 K.2d--52
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v. SKAGGY R17
51 F.2d 817

was not impossible. France had fallen;
Russia was apparently neutral, and had
overran part of Poland in conjuncijon with
Germany: Britain stecd alone, with every
prospect of herself going down, ‘We were
already embarked upon onr belated prepa-
ration, and that conld he directed only
against the Reich. [f a ury wis 1ot per-
mitted in such a setting to infer that the
collecction and transmission of sueh infor-
mation by such means as Heine employed,
was for the Reich, and not for the Viiks-
wagenwerke, there is an end to circum-
stantial proof.  Noboldy but a simpleton
could fail to detect the hall-marks of the
principal in whose interest the whole web
of chicane and evasion had been woven,

Conviction on the first count ailirmed.

Conviction on the sccond count reversed.
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BOWLES, Price Adminlstrator, v. SKAGGS.
No. 10018.

Circuit Court of Appeals, Sixth Circuit.
Nov, 12, 1945,

I. War ¢4

Where Disirict Court declined to re-
quire administrator of deceased’s estate to
refund to purchaser the amount of over-
charge exacted in sale of a used refrigera-
tor, supplementary order of Price Adminis-
trator, issucd subsequent to the sale, ex-
cepting from price regulations sales made
under court order by judicial officer, did
not control the appeal from deniai of the
mandatory order, or velieve adniinistrator
of the estate frem the application of any
remedy permissible  for such  violation.
Emergency Drice Control Act of 1942, §§
4, 205(a, ), 50 U.S.C.A.Appendix § 904,
925(a, ).

2. Equity =423

Equity courts have the power to mould
their remedics to the necds of parucular
situations.

3. Injunction €=4, 5, 194

Although injunctions are most com-
monly prohibitory and operate in futuro,
cquity courts may, when equitible consid-
erations have required the restoration of a
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